In private international law, the right of the parties to choose law applicable has been acknowledged in most legal systems. However, the scope of this right of agreement varies according to the statutory regulations of each country. This paper clarifies the scope of right to agreement on applicable law of the parties, as well as the mechanism for controlling the application of law as agreed upon by the parties in private international law of Vietnam. This article also makes comparison with the law of some countries in the world in order to point out the differences between them and to make comments, assessments of the current statutory regulations of Vietnam on such issues.
Introduction
The new Civil Code of Vietnam was adopted by the National Assembly on November 24, 2015. This Code will come into effect as from January 1, 2017 and replace Civil Code 2005. One of the contents to be revised in this new Code is the choice of applicable law of the parties to relationships involving foreign elements. Under provisions of the Civil Code 2015, a civil relation is regarded as involving foreign elements if it satisfies one of the following criteria: -Having at least one party as foreign individual, legal entity.
-In case all the parties are Vietnamese, the relation is considered as involving foreign element when it is established or changed or terminated in a foreign country and when its subject is located in a foreign country.
For a civil relation, it is an important question to determine applicable law because such foreign element implies relationship with other legal systems. It can be the legal system of the country where each of the parties is located or registed for establishment, or where contract is executed, or where property is situated… In order to settle this question, Vietnamese law lay down several principles to determine applicable law to foreign related civil relation. As can be seen in Article 664 BLDS 2015, there are some general principles below:
-Priority is given to applicable international treaties to determine applicable law. Accordingly, the applicable law to civil relation involving foreign element is determined in compliance with the international treaties in which the Socialist Republic of Vietnam is a member or with the law of Vietnam.
been acknowledged in legislative systems for a long time in the world 1 . This right stems from the principle related to the freedom of association of the parties that has been recognised in international relations 2 . Accordingly, the parties have the freedom of choosing the applicable law they want to adjust the relation between them. This principle has also been acknowledged in Vietnamese law in some limited cases. Under provisions of Civil Code 2015, the parties' choice of applicable law is acknowledged in some privities of estate and personal relationships. Specifically, if permitted by the law, the parties can have their choice of applicable law as follows: First, in the relation of ownership and of other rights to the assets in transit. Second, in contractual relationships, except for some particular cases in which the subject of the contract is real estate, concerning labour contract, consumer contract, involving a third party's legal rights and interests. Third, in connection with ex bond compensations.
Thus, basically, the Civil Code 2015 widens the sectors of relations in which the parties have choice of applicable law compared to the provisions of the Civil Code 2005. In addition to the first two circumstances, the Civil Code 2015 also adds the circumstance in which the parties' choice of law is applicable to ex bond compensation relationships.
Furthermore, the Civil Code 2015 also widens the scope of the parties' choice of applicable law in the contractual relationships between them. If the Civil Code 2005 imposed limitation on choice of law applicable to contractual relationships in terms of the parties' rights and obligations but no stipulations on other matters, such as contractual interpretation, contract implementation, legal liabilities, including assessment of damage, validity of contract, type of contract, etc. This situation may create difficulties in the actual implementation, but now with the Civil Code 2015, the scope of right can be extended to all those matters related to contractual relationships.
This new regulation has removed the contradictions between the two legal documents, namely Civil Code 2005 and Commercial Law 2005. In fact, Commercial Law recognises the rights to choose applicable law for parties in trade transactions involving foreign elements without being restricted to any particular matter of the contract. In other words, the parties are entitled to agree on choice of applicable law to every matter ensuing from this type of trade relationships. The Civil Code 2015 extends the scope of the parties' choice of applicable law in their contractual relationships, then it overcomes the contradiction between the two acting in the matter mentioned above.
The Civil Code 2015 only imposes limitation on choice of applicable law in some particular circumstances in order to protect the matters or subjects that the State should respect or protect. Specifically, with reference to immovable property, the law applicable to the transfer of right to use and other rights, the rental of property or the use of property to guarantee the fulfillment of obligations must be the law of the country where the property is situated. If related to any labour contract, consumer contract that may affect the minimal interests of employees, consumers as prescribed by the law of Vietnam, then the law of Vietnam will apply. Or in the case of the parties' change of the applicable law which affects any third party's legal interests, such change must be consented by the third party. In the sphere of ex bond compensation, the damage causing party and the damaged party have their places of residence, for individuals or places of establishment, for legal entities in the same country, the law of that country will apply. This is a brand new regulation of the Civil Code 2015, compared with the previous one. The Civil Code 2015 extends the parties' scope of choice of applicable law in foreign related civil relations, but still ensures the legal rights and interests of the entities in disadvantage positions (such as employees, consumers), and the third parties. The Civil Code 2015 respects and protects also the regulation of Vietnamese law or foreign law relating to immovable property as fixed assets in the contractual relations between the parties and facilitates the determination of law governing the ex bond indemnity relationships between the parties when they all reside or base themselves in one country.
In the experience of many countries over the world in the area of private international law, choice of applicable law is not only acknowledged in contract but also in numerous other realms such as inheritance, marriage, family… Private international law of many countries permits parties to choose law applicable in the issues that fall within their right of choice. For the areas that do not fall within the right of choice of the parties, applicable law shall be designated by norms of conflict of laws. The law of some countries like France, Germany… differentiate the realms that the subjects have right do determine applicable law from the realms in which they don't have this right, but state should intervene, such as competition, consumer right protection, matters related to conditional lines of business such as casino, securities, etc.
In the realm of inheritance, the present trends of private international law show that inheritors' will has ever been upgraded. Swiss law on private international law permits foreigners to choose the law of the country where they are citizenships to deal with the issue of inheritance at wills ( Through the analysis above, one can observe the innovation of Vietnamese law in permitting parties in civil relations involving foreign elements to have choice of applicable law. The innovation manifests the extension of such rights to the parties but still respects and defends the relations that the law of Vietnam deems important.
The Control over the Parties' Choice of Applicable Law
In order to make the right of choice of applicable law reality, it is obligatory that the consequences of applying foreign law, international practices must not be contrary to the basic principles of Vietnamese laws. In other words, there is a control over the parties' choise of applicable law. The Civil Code 2015 still maintains the term "basic principle of the law of Vietnam" unchanged against the stipulation of the Civil Code 2005 so as to take control over the application of foreign law or international pratices. It has become obvious that such control is effectuated when the parties have had the choice of applicable law and this law is being used to govern the relationships between them. By then, if it is found by a judge or an arbitrator that the consequences of applying foreign law, international practices are contrary to the basic principles of the law of Vietnam, that law shall not apply any more. In this case, the law of Vietnam will apply.
The basic principles of Vietnamese law are all prescribed in different acts including the Constitution and other special acts such as the Civil Code, Penal Code, Maritime Law, Business Law, Law on Marriage and Family… All these principles constitute the basis of Vietnamese legal system that maintains public order; protects, upholds and develops the good values of the Vietnamese nation. For example, Article 3 of the Civil Code 2015 expressly states that the basic principles of civil law aim to ensure the right to equality of each entity before the law; the principle of free consent in civil transaction and no violation of national interest, public interest, legal rights and interests of other people… For that reason, when the applicable law goes against the basic values protected by the law of Vietnam, that law will be repealed.
Hence, it can be observed that the control of law applicable consented by parties will only be imposed at the last step, when that law is in the process of application. However, in many countries, the control is effectuated in both pre-check and post-check steps.
In the pre-check step, foreign laws are excluded when the judge determines that some important legal norms of his country must apply. In the laws of other countries in the world, particularly France, Belgium, Switzerland or the United States, the post-check step is conducted under certain rules namely mandatory rules or "lois de police" or "lois d'application immediate" in French 6 . Such mandatory rules are imposed in order to safeguard the essential interests of the country where the court is located. According to the European Union, mandatory provisions are provisions that the respect for which is regarded as crucial by a country for safeguarding its public interests, such as its political, social or economic organization, to such an extent that they are applicable to any situation falling within their scope, irrespective of the law otherwise applicable to the contract under this Regulation (Article 9 of the Regulation of the European Parliament and European Council on law applicable to contractual obligations dated, known as Rome 1 7 ). China also has regulation on such mandatory rules at Article 4 of the Law on foreign related civil relations. According to this Article, if the case involve Chinesse mandatory rules, these rules will be applied immediately.
There should be distinction between mandatory rules governing relations involving foreign elements and mandatory rules applied in domestic relations. The latter ones have connotations covering the previous ones. In other words, a mandatory rule in domestic relations must not necessarily be a mandatory rule in foreign related civil relations while the last ones must be applied even in domestic relations. If a rule is mandatory in foreign related civil relations, then it will certainly be applicable to domestic relations. For instances, there are mandatory rules in the domains of intellectual property (personal rights to works), of labour (employee's rights to protection), consumer rights… Such rules are not only mandatory in domestic relationships but also mandatory at an international level, thereby often being regarded as mandatory in private international law. It can be observed that the mandatory rules in relations involving foreign element have very limited scope. All judges of the European Union in general and of France in particular have strict interpretation and applications of these mandatory rules 8 .
The post-check step is effectuated when foreign laws have been referred to and considered by judges to deal with cases. This post-check regulation enables the control over foreign law application to be more stringent. In the post-check step, the term "public order" or "public policy" or "ordre public" in French is inclined to be used.
If the application of the foreign law conduct to the contradiction to public order, the foreign laws shall be rejected. The term "public order" usually means covering the basic legal rules that have internationally been recognized such as anti-racism, religions, gender; the rules that constitute the foundation for the socio-politico-economic machinery of a country (non-religions political regime, for instance); important policies of a country, of an institution 9 . Article 6 of the Introductory Law to German Civil Code provides a way of understanding public order which covers the basic rules of German laws and fundamental rights. The fundamental rights that can be construed through trial practices of German judges are included in Articles from 1 through 19 in the Basic Laws (Grundgesetz) of the Federal Republic of Germany with the fundamental rights regarding human dignity, human equality (especially gender), other fundamental human rights as recognized by European countries 10 . If the application of any foreign law obviously go against the basic rules of the German laws or against the fundamental rights, such laws will be rejected 11 . In European Regulation, the term public order is often used to cover the basic regulations of the Treaty establishing the European Community 12 .
In the same way of using mandatory rules in private international law, the use of post-check controlling mechanism is also very limited. Because when applying in this case, countries would face the problems arising 6 Refer further to researches on mandatory rules or police rules: M. R. Baniassadi, "Do mandatory rules of public law limit choice of law in international commercial arbitration", Review, 1955 Review, -1956 www.ccsenet.org/jpl Journal of Politics and Law Vol. 9, No. 4; 2016 in the external relations with the country concerned. The use of public order may also affect the national image in international economic relations especially in the eyes of foreign investors. The practical applications of France have shown that French judges usually take into greatest consideration when applying public order, even in civil relations. For example, according to the judges of the French Supreme Court of Appeal, a foreign act that bans de facto marriage will not violate public order
13
. This act nevertheless will violate public order if children born from such marriage have French citizenship or reside in France 14 . In order to restrict the inapplication of foreign law, French judges and legal researchers even classify the term of public order into "ordre public interne" (internal public order) and "ordre public international" (international public order). Therefrom, the term of "international public order" is construed as an integration of the rules of justice that have been widely acknowledged to have international values such as human basic rights, human dignity, besides the norms for safeguarding and strengthening the politico-juridical regime of Republic of France 15 . Foreign laws will only be rejected in the case of violating international public order. Private international law of China also refers to public order in Article 5. Specifically, Article 5 of the Chinesse Law on foreign related civil relation 2010 states that foreign laws will not apply if it cause damages to the social and public interests of the People's Republic of China.
The post-check step is imposed not only to control the compliance with the basic principles of the national laws but also to control the cases in which the national legal system cannot contemplate or stipulate expressly. By then, judges will be fully able to use public order to safeguard the essential interests of society, of the country or of the international community as a whole.
Concluding Remarks
As analyzed above, it is obvious that the current provisions of the Civil Code of Vietnam essentially conform to international practices. In fact, the Civil Code 2015 of Vietnam has overcome the restrictions of the Civil Code 2005 on the freedom of choice of applicable law in relations involving foreign elements in order to enable private international law of Vietnam to be further conformable in the context of international integration as well as private international law practices in numerous countries over the world,. However, the law of Vietnam should be geared towards further broadening the parties' scope of choice to other fields such as inheritance at wills, marriage and family… In other words, the law of Vietnam should permit the parties to choose law applicable in the realms where they have the right to determine the same as from the experiences of many countries over the world. This can, on one hand, meet the need of the subjects when involved in international commercial relations and on the other hand, demonstrate the integration of the law of Vietnam in the context of international integration.
